
1 FEDERAL ELECTION COMMISSiON 
WASHINGTON. D.C. 20463 

March 23,2012 

VIA FacslmUe a02-6S4-62in and Firat Class Mall 

Robert F. Bauer, Esq. 
0 Rebecca H. Gordon, Esq. 
IS Peikins Coie 
^ 700 Thirteentii Stteet, N.W. 

Wadungton, D.C. 20005 
Nl 
KI RE: MURs 6078/6090/6108/6139/6142/6214 

Obama fill America and Martm H. Nesbitt, 
O . to fais offidd capacity as Treasurer 
Nl - r / . 

rH 

Dear Mr. Bauer and Ms. (kirdon: 
On August 24,2010, tfae Federd Election Commisdon found reason to believe that 

Obama for America and Martm H. Nesbitt, m his officid capadty as Treasurer ("OFA"), 
vioteted 2 U.S.C. § 441a(f) oftfae Federal Election Campdgn Act of 1971, as amended Cfbs 
Act"). On Mardi 20,2012, tfae Conumssion dso fomd reason ta believe tfaat OFA vioteted 
2 U.S.C. § 434(b). Enclosed te the Factud and Legd Andyste that sets forth the baste for the 
Coinmission detennination regarding the Section 434(b) violations. 
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In the meantime, tfais matter wiU remam confidentid m accordance with 2 U.S.C. 
§§ 437g(a)(4)(B) and 437g(a)(12)(A) imless you notify the Comnussion m wiitmg that you ̂ sh 
tfae matter tp be made pubUc. Please note tfaat OFA faas a legd obligation to preserve aU 
documente, records, and materids retetmg to tfate matter untU such time as tfaey are notified tfaat 
the Commisdon has closed ite file m tfate matter. See 18 U.S.C. § 1519. 
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We look fiirward to your response. 

Enclosures: 
Factud and Legd Andysis 

Sincerely, 

Camilte Jackson Jones 
Attomey 



1 FEDERAL ELECTION COMMISSION 
2 
3 FACTUAL AND LEGAL ANALYSIS 
4 

I S RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214 
6 Martin Nesbitt, as Treasurer 
7 
8 L INTRODUCTION 

9 In August 2010, the Federal Election Commission C'the Conunission'') found reason to 

Nl 10 believe tiut OFA vioteted tiie Federd Biection Campdgn Act ofl97I, as amended, Ctiie Act" or 
IV 

^ 11 **FECA") by accepting during the 2007-2008 election cyde an unknown number of excesdve 
Nl 

1̂  12 contributions m vtolation of 2 U.S.C. § 441a(f). See OFA Factual and Legd Andysis, dated 

KT 13 September 7,2010 CT&LA).' to tfae F&LA, rdymg on mfiiimation compiled by the Reports 

14 Andysis Divteion C*RAD"), tiie Commission found tfaat OFA may faave accepted between $1.89 

15 and $3.5 million m excesdve contributions. Tfae Comnussion dso found that OFA migfat faave 

16 misreported tfae origind date of recdpt for certam primaiy election contributions made tfarougfa 

.17 ite jomt fundraising representetive, tfae Victoiy Fund,̂  wfaidi caused those contributions to 

18 appear as "primaiy-eflei-primary" excesdve contributions (i.e., primaiy contributions made after 

19 tfae date of tfae primaiy election). IdatH n.3. 

20 In response to tfae Commisdon's findings, OFA asserted tiutt $ 1.6 milUon m primaiy 

21 contributions recdved tfarough tfae Victory Fund were not excessive. Sise OFA Letter fixim 

22 Juditfa Corley dated November 12,2010 (lespondmg to RTB findmgs). to faicX, OFA explamed, 

23 tfaese contributtons qipeared to be "primaiy-afier-primary" excessive contributions because, as it 

24 conceded, OFA misreported these contributions' origind date of recdpt. Id Accordmg to OFA, 

* The Commission dismissed allegations diat OFA violated 2 U.S.C. §§ 441e and 441C 

' The Victoiy Fimd was established punuant to 11 C.F.R. § 102.6. Its participants were OFA and die Democratic 
National Committee. 
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1 campdgn Staff understood tfaat OFA was reporting tfae transfisra mthe correct nianner. Id. See 

2 a2vo OFA Letter fixim Juditii Corley to 0(jCdateid March 1,2011. 

3 IL FACTUAL AND LEGAL ANALYSIS 

4 The tovestigation and Section 437g audit reveded that OFA fidled to report correctiy tfae 

5 origind dates on wfaich $85,158,116 m contributions were received by OFA's jomt fimdrdsing 

CT 6 representetive, tiie Victoiy Fund, m violation of2U.S.C.§ 434(b) oftiie Act. 
fv 

7 . The Act requires dl politicd committees to publicly report dl of tfaeu: recdpte and 
fM 

fn 8 dtebursemente. See 2 U.S.C. § 434. Each report must disclose for tfae reporting peiiod and 

^ 9 cdendar year, tfae totd ainount of dl recdpts, and tfae totd amount of aU dtebursemente. 

^ 10 See 2 U.S.C. § 434(b)(2), (4) and 11 C.F.R. § 104.3(a), (b). Tbe Act reqmres timt an autiuirized 
11 committee of a candidate report die amoiint of aU receipts fixim transfers by affiliated 

12 committees, as weU as tfae identity oftfae affiUated conunittee and date(s) of transfer. See 

13 2 U.S.C. § 434(b)(2)(F), (3XD); 11 CF.R. §§ 102.17(c)(3Xiii) and 102.17(c)(8)(i)(B). See also 

14 11 C.F.R.§§ 104.3(a)(4) and 104.8. 

15 Commisdon regdations permit poUticd conunittees to engage m jomt fundraidng witfa 

16 otfaer politicd committees or witfa unregistered committees or oiganizations. See 11 C.F.R. 

17 § 102.17. After a joint fundraising representative distributes tfae net proceeds, a partidpating 

18 poUticd conimittee te required to report ite share of funds received as a tmnsfisr-m fixim the 

19 fundrddng representative. See 11 C.F.R. § 102.17(cX8)(i)(B). For contribution reporting and 

20 limitation purposes, tfae date a contribution is recdved by tfae fimdrdsing representative - not tfae 

Attachments 
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1 date received by tfae recipient politicd committee - is tfae date tfaat tfae contribution is received by 

2 tiie participating politicd comnuttee. See 11 CF.R. §§ 102.17(cX3)(iii) and 102.17(c)(8).̂  

3 During tiie 2008 dection cycle, OFA received $85,158,116 m ttansfers fiom tiie Victaiy 

4 Fund. Tfaese transfera were made on various dates between June 30 and November 3,2008. 

5 OFA correctiy reported tfae dates it recdved transfera fixim ite joint fundrateuig representetive. 

Ul 6 But OFA did not correctiy report tiie origuid dates of recdpte required by 2 U.S.C 
IV 

^ 7 § 434(b)(2), (4) and 11 CFJL §§ 104.3(a), (b) and 102.17(c). 

fM 

fn 8 The (̂ mnusdonimtiaUy brought tfate problem to OFA's attention m an ()ctober 2008 

^ 9 RFAI, idudi questioned $1,936,829 m primaiy contributions that were identified as possibly 
Q 
_! 10 excesdve because OFA recdved tfae transfer offunds after tfae date oftfae candidate's 

11 nomination. Siee Request for Additiond Infonnation (Oct 14,2008). The RFAI sought 

12 clarification as to whetiier tiie contributions were "mcompletely or mcorrectiy reported." Id 

13 The (̂ mmtedon raised tfais same issue m tfae FdULA, noting tfaat certam excessive contribui 

14 may faave been misrqKirted as faAving been recdyed afier tfae date of tiie primaiy. SeeF&LA 

15 at 8 n.3. 

16 OFA adimte tfaat, contraiy to tfae Commission's regulations, it enoneoudy reported tfae 

17 dates of transfera fixim tfae Victoiy Fund as tfae dates of recdpt for tfaose contributions and fiailed 

18 to report tiie origuid dates ofreceipt oftfae contributions by tiie Victoiy Fund. LetterfiximJ. 

19 Corlqy to OCSC dated March 1,2011 (stating 'The Committee began reportmg transfera fiom a 

20 jouit fundrateuig coinmittee on Jdy 20,2008. It reported sue (6) additiond transfera durmg 2008 

21 and 2009... AU oftfae transfisra (except one) [citetion omitted] were reported m tfae same way -

22 as oftfae date oftfae transfera-abased on an understanding oftfae campdgn stafflfaat tfate was tfae 

' The participating political committee is required tt> rqiort die original date of receipt oftiie proceeds only after the 
funds have been transferred fiom the fiindraising rqnesentative. Id 
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1 correct metiiod for reportmg."). See also Lettei from J. Corley to OGC dated November 12, 

2 2010 (acknowledgmg **the overwhelmmg majority of tfaese Trinuuy-after-Primaiy 

3 contributions' were actudly received by the joint fimdraismg committee before President Obama 

4 accepted his party's nonunation"). By way of explanation, OFA responds ody tfaat it was "m 

5 regular contact witfa tiie FEC's Reporte Andyds Division [ ] to cterify reportuig issues[, and]... 

(X) 6 RAD staffnever rdsed any issue witfa tfaem regarding the metiiod (hey were using to report tfae 
lv 

7 transfisra." Letter fixmi J. Corley to OGC dated Marcfa 1,2011. 
Nl 

^ 8 OFA's exptenation does not dter ffae fiict tfaat it fidled to report tfae dates on wfaicfa tfae 

^ 9 Victoiy Fund origuidly recdved contiifautions totding $85,158,116. Aceordmgly, tfae 

10 (̂ nimtedon found reason to believe tfaat Obama for America and Martm Nesbitt, m fais officid 

11 cî acity as treasurer, violated 2 U.S.C. § 434(b). 
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